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Where is the |line between investigative discretion and obstruction of
justice?

What |evel of forewarning of attack is so conpelling that failure to
order

protective neasures makes officials |iable to prosecution for reckless
endanger ment ? Evi dence provided to the Congressional 9/11 Joint Inquiry
Conmittee provides prim facie evidence that these |ines were crossed.
It now

becomes clear that a grand jury could indict those U S. officials whose
obstruction, negligence and reckl essness are known to have contri buted
to the

attack which I eft sone 3,000 i nnocent people dead on Septenber 11

2001.

Testi mony heard by the Congressional Joint Inquiry shows that certain
ranki ng

ClA officers and FBI agents commtted a nunmber of indictable offenses
in the

course of mishandling foreign intelligence surveillance agai nst

al - Qaeda. These

operations were allowed to spill-over into the U S., and were conducted
for many

nont hs wi thout warrants and | awful authorization. The entry into the

U S. of

known al - Qaeda operatives was kept secret from nost FBI offices and

ot her

nati onal security, |aw enforcenent, and civil aviation authorities. The
subj ects

of this domestic covert operation — the four primary 9/ 11 hijackers --
went on

to carry out air attacks against the Wirld Trade Center and the

Pent agon, and

anot her crashed in western Pennsylvani a. President Bush’s nationa
security

advi sors were aware of the threat, yet they recklessly allowed the
mlitary and

civil aviation authorities to stand down froma heightened terrorism

al ert

status that had been in place earlier in the sunmer. Failures to follow
| ega

and agency procedures — including donestic intelligence pass-off and
war r ant

requirements -- led to a loss of control over this operation, and the



resul ting

loss of life. Particularly odious was the refusal of certain Cl A and
FBI

officers to provide information requested by the NY and M nneapolis
field

offices in the weeks before the attacks. Separately, these constitute
di stinct

of fenses, including criminal negligence, reckless endangernment and
obstruction

of justice by the officials in charge. The el enents of these offenses
i ncl ude

violations of federal and state crimnal |law, as well as violations of
f eder al

agency procedures.

Taken together, these crines and violations were the proxi nate cause of
t he

"successful" attacks that killed 3,000 innocent people in New York,
Virginia,

and Pennsylvani a on Septenber 11, 2001. As a result, the CIA officers
and FBI

agents who directed this operation, along with White House nationa
security

officials, are liable for both crimnal and civil charges, as foll ows:
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1. CRIMES

Qbstruction of Justice (18 USC, Sec. 1510, Obstruction of Crimna
I nvestigations; Sec. 1505, Obstruction of Agency Investigations and of
Congressional |nvestigations)

[ BACKGROUND: January, 2000 - At |least four of the primary 9/11

hi j ackers were

under U.S. intelligence surveillance abroad. Two of them Khalid

al - M hdhar and

Nawaf al -Hazm (alleged to have led the terrorist boarding party on
United

Flight 77 that slammed into the Pentagon), were surveilled by the CIA
at an

i mportant al -Qaeda planning sumrit in Ml aysia that took place January
5- 8,

2000. The pair then traveled to a third country in South Asia in the
conpany of

"Khal | ad", a mmjor al-Qaeda operati ons conmander who al ready had a $7
million

price on his head for his role in financing the 1993 Wrld Trade Center
bombi ng.

The pair entered the United States a week later. Senior ClIA and FB
agents at

the Central Intelligence Agency’'s Counter Terrorism Center (CTC) shared
i nformati on about al -M ndhar, al-Haznmi and other al-Qaeda operatives
seen at the

Mal aysia summit. None of this information, however, was released to

ot her FBI

of fices or |aw enforcenent, inm gration, and civil aviation



aut horities.

Fast forward to August, 2001 — FBlI agents in the Bureau’s Nationa
Security

division in New York frantically seek evidence that woul d support
applications

for warrants to |ocate and arrest al-M hdhar and al -Hazm , whom agents
in that

of fice has | earned only days earlier have both entered the U.S.
Meanwhi | e, at

the M nneapolis field office, FBI agents Col een Row ey and her

col | eagues are

frustrated in their efforts to obtain evidence sufficient for a warrant
to open

the | aptop conputer of Zakarias Moussaoui, who on his way to the US in
August

2000 had stayed in the sanme condom niumin Ml aysia where the al - Qaeda
summ t

nmeeti ng had been observed by the ClI A Mussaoui and 9/11 hijackers
Mohaned Atta,

al - M dhar and al -Hazm had received noney wired from Germany by Ranzi
bi n

al - Shi bh, Atta’s fornmer roommate, who had al so attended the Ml aysia
meeti ng.

During the weeks before Septenmber 11, the ClIA counter-terrorism

of ficers at CTC

and their FBI liaison, along with the Bureau's Radical Islanmc unit,
are

contacted by the Bureau’s New York and M nneapolis field investigators
with

requests for information that woul d support warrant applications. At a
June 10

meeting with the NY investigators, the CIA refuses to respond to FB
agents

requests to provide informati on about the purpose and context of the
surveillance of al-Mdhar and al-Hazm in Malaysia. Lacking this
specific

i nformati on and context that the attendees at the Ml aysia neeting had
met with

known directors of previous terrorist attacks on American targets, NY
FBI field

agents decide to abandon attenpts to apply for warrants. The manhunt
for known

al - Qaeda operatives in the U S. is fatally delayed for weeks, allow ng
t he

hi jackers time and opportunity to carry out their attacks.

Negl i gent Homi ci de (New York State Penal Law section 15.05, Criminally
Negl i gent

Hom ci de) (definition: the unintentional killing of another person
resul ting

froman action involving "depraved indifference"; at the very |east,

t he action

i nvol ved a "substantial and unjustifiable risk"™ under circunstances
anounting to

"a gross deviation fromthe standard of care that a reasonabl e person



woul d
observe in the situation.")

[ BACKGROUND: During the summer of 2001, the White House and the
intelligence

community received a series of steadily escal ati ng warni ngs of al-Qaeda
plans to

use hijacked airliners to attack high profile structures in the New
York and DC

areas, including the World Trade Center and the Pentagon. Yet, no
timely

nmeasures were taken to protect airspace around these |ong-anticipated
and

obvious targets. In fact, mlitary and federal anti-terrorism agencies
wer e

ordered to stand down in the weeks before the attack. This stand down
deci si on

was entirely unreasonable in view of the continuing terrorist threats
to U S.

aviation known to US officials. The fact that the FBI could not |ocate

al - Qaeda

operatives inside the U S. who were known to be trained pilots was
conpel l'ing

reason to maintain high alert |levels. Actions taken to de-escal ate
hei ght ened

security measures put in place earlier that sumrer show a depraved
i ndi fference

to a recogni zed danger to public safety and a blatant disregard for
human 1ife.

Presi dent Bush’s national security advisors, who were aware of the
ri sks of

terrorist attack, are liable for their gross deviation formnorm
st andar ds of

care that should have been observed.

This foreknowl edge of imrnent attack fromthe air had been preceded
for years

by a nunber of events that should have | ead responsible officials to
keep in

pl ace enhanced civil aviation safeguards and hei ghtened air defense
al ert

measures. Despite briefings about increasing concerns anong federal |aw
enforcenent that signs of terrorist activities pointed to an i nmm nent
attack,

the White House and national counter-terrorismleadership actually
rel axed the

alert status at federal agencies in the weeks before 9/11, including
t he FAA,

t hat had been inposed earlier that summer.

"As late as July 31, the FAA urged U. S. airlines to maintain a "high
degree of

alertness." Al those alert |evels dropped by the tinme hijackers arned
wi t h box

cutters took control of four jetliners on the norning of Sept. 11."

[ Washi ngt on

Post, Barton Gellman "Before Sept. 11, Unshared Cl ues and Unshaped



Policy" ,

A-1, 05/17/02].

CIA Director Richard Tenet had reportedly been "’
concern

since June 22", the day the U S. mlitary placed its forces in Centra
and

Eastern Europe on "Delta" alert status in anticipation of terrorist
attack on

American targets. The State Departnent then ordered its foreign posts
to

i mpl enent emergency plans. "[A] witten intelligence sunmary for

nati onal

security adviser Condol eezza Rice said on June 28: ‘It is highly likely
that a

significant al Qaeda attack is in the near future, within severa

weeks’ .

On July 3, Tenet mamde an urgent special request to 20 friendly
intelligence

services, asking for the arrest of a |list of known al Qaeda operatives.
[1bid.]

The hei ghtened alert followed a July 5 high-level official neeting
convened in

the Wiite House Situation Room by Richard Cl arke, head of
counter-terrorism at

the NSC. In a May 2002 account, The WAshi ngt on Post reported:

nearly frantic’ with

"Sonet hing really spectacular is going to happen here, and it's going
to happen

soon, " the governnent's top counter-terrorismofficial, Richard C arke,
told the

assenbl ed group, according to two of those present. The group included
t he

Federal Aviation Adnministration, along with the Coast Guard, FBI

Secret Service

and I nmgration and Naturalization Service.

Clarke directed every counter-terrorist office to cancel vacations,
def er

non-vital travel, put off schedul ed exercises and place donestic

rapi d-response

teams on nuch shorter alert. For six weeks |ast sumrer, at hone and
over seas,

the U S. government was at its highest possible state of readi ness --
and

anxiety -- against imminent terrorist attack

That intensity -- defensive in nature -- did not |last. By the tine Bush
recei ved

his briefing at his ranch in Crawford, Tex., on Aug. 6, the governnent
had begun

to stand down fromthe alert." [1d.]

In response to a perceived threat, anti-aircraft mssile |launchers were
installed near the site of the Genoa G 8 summit, which Bush attended
July 8-10.

Bush continued to receive high |levels of protection frompotential air



attack

after that trip, as the near shoot-down of a private aircraft that had
i nnocently wandered into airspace above the Presidential ranch in

Cr awf or d,

Texas showed.

Meanwhi | e, the Adnministration betrayed none of its concerns about
terrorismwth

the public. During this period, on
H

Runmsfel d threatened a presidential veto when the Senate proposed to
di vert $600

mllion to counter-terrorismfromballistic mssile defense." [1d.]

Sept. 9, Defense Secretary Donald

During the | ast weeks, the efforts of FBI field offices to search for
intelligence information vital to obtain warrants to hunt another

al - Qaeda

suspect was being thwarted. M nneapolis FBI Agents initiated a nationa
security

i nvestigation of Zacarias Moussaoui on August 15, before taking him

i nto custody

on inmm gration violations two days later. The Joint Comrittee Staff
Director

reported that the FBI agents investigating Mussaoui sought infornation
about

his al-Qaeda ties fromseveral CIA offices, including CTC and the
Agency’s Paris

station:

Li ke the New York FBI office, the Mnneapolis investigative teamfailed
to

receive information in the Agency's possession that tied himto the

Mal aysi a

al - Qaeda cell that had hosted the January 2000 neeting in Kuala Lunpur
I'n

August, Moussaoui had stayed in that same condom ni um where the summit
t ook

pl ace. Furthernore, Mussaoui was |inked to the primary 9/11 hijackers.
After

his entry in February 2001, he began receiving funds wired from Hanburg
by Ranzi

bi n al - Shi bh, Mhaned Atta's former roonmate. Denied a U S. visa on
four

occasi ons, al-Shibh cabl ed noney to several of the 9/11 conspirators,

i ncl udi ng

Atta, Al -Mdhar and al-Hazm . Wthout this information, FBI field

i nvestigators

gave up on their efforts to obtain a warrant to open Moussaoui’'s | aptop
conmputer, which contained files related to operating junbo jets and
crop

dusters, subjects of mutual interest with Mhanmed Atta, who had al so
attenpt ed

to register at Airman Flight School in Norman, Oklahoma, which had

trai ned

Moussaoui . CNN/ Newsweek reported:

"Moussaoui, they say, was carrying the phone nunber in Dussel dorf,



Cer many,

assigned to Ranzi bin al-Shibh. Al-Shibh, now a fugitive, is allegedly
a menber

of the Hamburg Al Qaeda cell that also included Mohammed Atta, who flew
Anmer i can

Flight 11 into the World Trade Center on Sept. 11. Al -Shibh served as a
financial coordinator for the conspiracy, the Feds say, and in early
August sent

$14,000 in two wire transfers to Mussaoui, who was evidently using
some of the

cash to enroll at Pan Am

"Then there are the disturbing simlarities between Mussaoui and
Mohamed Atta,

federal sources say. Atta visited the sane flight school in Nornan,
&l a., that

Moussaoui attended, although Atta wound up taking flight training in
Fl ori da.

Atta and Moussaoui both researched using crop dusters for what m ght
have been a

bi ocheni cal attack, and Atta and Moussaoui both bought "flight deck”

i nstructional videos for the Boeing 747 fromthe sane retailer
Sporty’s Pil ot

Shop in Batavia, Ohio. Based on an interview with a woman who |ived
downst airs

from Moussaoui in Norman, Okla., NEWSWEEK reported in m d-Cctober that
Mbussaoui

ordered videos on the 747-200 and 747-400—a finding now included in the
i ndi ctment."” [ CNN/ Newsweek, Sarah Downey, "Who |s Zacarias Mussaoui ?
http://ww. nsnbc. conl news/ 673068. asp#BODY]

[ Several years earlier, another al Qaeda operative, Abdul Haki m Mirad,
trai ned

at that same school for a planned suicide hijack air attack on ClIA
headquarters.

See, Murad’ s testinony 1996 trial of Ranezi Ahned Yusef, a prinmary
organi zer of

the 1993 World Trade Center car-bombi ng. ed]

El eanor Hill, the staff director of the Joint Congressiona

I nvestigation issued

a pair of reports on Septenber 20 and 24 on the problens with the FB
i nvestigation into Zacarias Mussaoui, Khalid al-M hdhar and Nawaf

al - Hazmi

during the weeks leading up to 9/11. The staff director’s report
confirms that

the ClA liaison at the FBI counterterrorismoffice, along others wthin
t he

Agency, had been notified that the M nneapolis FBI office was seeking
evi dence

that would have justified issuance of a FISA warrant to open
Moussaoui 's | aptop

conmputer. News that an FBI field office was investigating the French
Mor roccan

suspect was soon widely dissemi nated within the ClA:

A ClA officer detailed to FBI headquarters |earned of the Mussaou



i nvestigation from CTC in the third week of August 2001. The officer
was al ar ned

about Moussaoui for several reasons. ClIA stations were advised of the
known

facts regardi ng Moussaoui and al -Attas and were asked to provide any
rel evant

informati on they might have.[H ||, prepared testinmony, 9/24/02]

Yet, the CIA failed to provide its dossier on Mussaoui’'s Ml aysia
connecti on

until a year later. Simlarly, the Agency had al so refused to provide
FBI

i nvestigators in New York what it knew about the Ml aysia surveillance
operation. This wi thholding of informati on appears to have been with

t he

conplicity of a small circle of top FBI officials who had earlier been
gi ven

details of the Mal aysia neeting and the subsequent entry of al-M hdhar
and al -Hazm .

Based on the evidence, a grand jury may conclude that these crines of
obstruction and negligence were the proxi mte cause of the "successful"
attacks

that killed 3,000 innocent people in New York, Virginia, and

Pennsyl vani a on

Septenber 11, 2001. As a result, the CIA officers and FBI agents who
directed

this operation may be indicted on crimnal charges and face rel ated
civi

charges that follow

khkkkkhkkkkhkhkkkhkhkkk*k

2. ELEMENTS OF CRIM NAL LIABILITY

COUNT 1: Qobstruction of Justice

There are several federal crimnal statutes under which obstruction
char ges

m ght be prosecuted against US officials whose failure to notify FB

i nvestigators about what was known at CTC about al-Qaeda terrorists
contri buted

to the 9/11 attack. Any subsequent failure to fully reveal what was
known to

congressional investigators constitutes a separate obstruction offense.
The

Departnment of Justice Crimnal Resource Manual advises:

It is unclear whether 18 U.S.C. 8§ 1512(b)(3) was intended to wi den the
prohi bi ti on agai nst obstructing investigations contained in forner 18

Uus.cC 8§

1510 to include investigations that are not per se crimnal in nature,
such as

an FAA investigation of an aircraft accident, or a Senate committee

i nvestigation of the trucking industry. A conparison of the difference



in

phraseol ogy between 18 U.S.C. 88 1510 and 1512(b)(3), however,

i ndi cates that

those differences are differences of style, not substance, and that no
such

expansi on was intended. Section 1510 proscribes interference with "the
communi cation of information relating to a violation of any crimnna
statute of

the United States . . ." to a (Federal) crinmnal investigator; 18
USC 8§

1512(b) (3) proscribes interference with "the conmunication to a
(Federal) | aw

enforcenent officer . . . of information relating to the comm ssion or
possi bl e

commi ssion of a Federal offense." There is nothing to indicate that
Congr ess

i ntended to depart fromthe generally accepted nmeaning of "l|aw
enforcenent" as

crimnal |aw enforcenent and of "offense" as crimnal violation. See 18
US.C 8§

1515(4); 128 Cong. Rec. H3203 (daily ed. Sept. 30, 1982). Accordingly,
prosecutions for interference with legislative or adnmnistrative

i nvestigations

that have not taken on the character of a crimnal investigation should
be

brought under the ommibus clause of 18 U S.C. § 1505. See this Manua

at 1726.

[DAJ Crinminal Resouce Manual 1729 (October 1997)]

COUNT 2: Negligent Hom cide

Negl i gent Homicide is a comon |aw crine that woul d be puni shabl e under
t he NY

State Law definition of Crimnally Negligent Hom cide, as found in the
state’s

nodel instructions to a jury:

CRI M NALLY NEGLI GENT HOM Cl DE

(E Fel ony) PENAL LAW 125. 10
(Committed on or after Sept. 1, 1967)

The count is Crimnally Negligent Hom cide. Under our |law, a person is
guilty of

Crimnally Negligent Homicide when, with criminal negligence, that
person causes

t he death of another person. The term "crimnal negligence"” used in
this

definition has its own special nmeaning in our law. | will now give you
t he

meani ng of that term 1

CRI M NAL NEGLI GENCE is not the same as that type of negligence you may
be

famliar with that pernmits a person injured by ordinary negligence to
obtain a

nonetary judgnent in a civil law suit. The carel essness required for



crimna
negli gence is appreciably nore serious than that for ordinary civi
negl i gence.

A person acts with CRIM NAL NEGLI GENCE with respect to a death when
t hat person
engages in conduct which creates or contributes to a substantial and

unjustifiable risk that another person's death will occur, and when he
or she

fails to perceive that risk, and when that risk is of such nature and
degree

that failure to perceive it constitutes a gross deviation fromthe

st andard of

care that a reasonabl e person would observe in the situation. 2 In
order for you

to find the defendant guilty of this crinme, the People are required to
prove,

fromall the evidence in the case, beyond a reasonabl e doubt, both of
t he

followi ng two el enents:

1. [ fact that defendant caused death] That on or about (date) , in the
county

of (county) , the defendant, (defendant's nane) , caused the death of
(specify)

; and

2. That the defendant did so with crimnal negligence. Therefore, if
you find

t hat the People have proven beyond a reasonabl e doubt both of those

el enent s,

you nust find the defendant guilty of the crime of Crimnally Negligent
Hom ci de

as charged in the count. On the other hand, if you find that the People
have not

proven beyond a reasonabl e doubt either one or both of those el enents,
you rmnust

find the defendant not guilty of the crime of Criminally Negligent
Hom ci de as

charged in the count. [enphases added]

[ http://ww. courts.state.ny.us/cji/125/125-10. pdf. ]

In New York, the potential penalty for second-degree mansl aughter and
crimnally

negl i gent homicide range from probation to two years inprisonnent. A
convi ction

for second-degree nurder with depraved indifference to human life
carries 25

years to life in prison. First-degree manslaughter (intent to harm but
not to

kill) carries a maximum sentence of 12 1/2 to 25 years and a m ni num of
five

years. The penalty for first-degree nurder is 25 years to life, with

t he death

sentence possi bl e when particularly heinous circunstances apply.



There is precedent for prosecution of public officials under these
hom ci de

statutes. Mdst of those charged have been policenen who allegedly
killed

prisoners in custody or other nenbers of the public, either in notor
vehicl e

accidents or with firearns. However, trial juries have been notoriously
reluctant to convict police officers, even when prosecutors are willing
to press

charges. [ see ftnote 1]

LR R R R I I O

3. STANDARDS OF PROCF

A. Crimnal Negligence Distinguished fromCivil Liability

In the event that crimnal prosecution of US officials flows fromthe
9/ 11

attack, there will likely be civil litigation. Such suits could be
agai nst

i ndi viduals, such as intelligence officers and deci si on-nmakers of the
agenci es

involved in surveilling the hijackers, or against the agencies

t hensel ves.

Prior to 9/11, the intelligence conmunity scarcely dreaned of crim nal
penal ties

resulting fromloss of life caused by errors of judgnent or managenent
of an

operation. The crim nal prosecution of NSC and CTC conmanders, the
Centra

Intelligence Agency and the Federal Bureau of Investigation could
change t hat

assunption of imunity from consequence. |Indeed, the crimna

convi ction of

ranki ng national security advisors and intelligence officials wll
result not

only in penalties involving jail and substantial fines, but may al so
result in

unlimted civil liability under the Racketeering Influenced Corrupt
Organi zations Act (RICO, and the awardi ng of punative danages in civi
sui ts.

Governnment officials, particularly decision-mkers, generally enjoy a
degree of

i munity from prosecution for acts taken in furtherance of their

of fici al

duties. Amlitary officer can't be sued by a soldier because a m stake
in

strategy led to the soldier’s physical harmin conbat. Simlarly, |aw
enforcenent and foreign policy-makers enjoy a high I evel of qualified
i mmunity,

but not absolute imunity, fromsuit for actions taken pursuant to
their



official duties. However, if harmresults froman officer’s action that
vi ol at ed

the law or the agency’ s rules, that official along with the agency may
be Iiable

for civil as well as crimnal penalties.

The Nature of Crimnal Liability

Under the circunstances that sone 3,000 lives were lost in New York,
Virginia

and Pennsylvania as the result of failure to control an intelligence
operation,

the ranking officers could bear crinmnal liability for their actions
under

general crimnal statutes and departnmental regulations. In addition

t he Agency

may be held vicariously liable for the acts of its officers and agents
acting

within the scope of their enploynment if such acts constituted a

vi ol ation of

agency regul ations and of crimnal statutes. Furthernore, Agency and
Bur eau

directors could be held crimnally liable for violation of crimna
statutes if

they had actual know edge of the fact that al-Qaeda operatives were to
be

permtted entry into the U.S., and that this fact was subsequently

hi dden from

FBI field office investigators seeking warrants, as appears to have
happened.

Fi nal ly, responsible governnment officials at all |evels bel ow the Oval
Ofice

can be stripped of their qualified imunity if their acts contributed
to the

attack and they acted to obstruct or thwart a subsequent investigation
Vi | e

the President |likely could not be crinminally prosecuted, he would be
subject to

i npeachnment for any conplicity in such a crime, before or after the
fact.

Mens Rea

Under the Anerican system of justice, crimnal guilt nust be preceded
by a

showi ng of crimnal intent or nens rea (guilty mind). A defendant has
to have a

guilty or wongful purpose, or guilty knowl edge or willful negligence.
W Iful

ignorance is generally treated as if it were willful negligence.

Basic El enents of Criminal Liability

Negl i gence.



The civil negligence standard of failure to use reasonable care is
substantially

|l ess stringent than the definition of crimnal negligence. In New York
st at e,

negl i gent homicidxe is a Class D Felony punishable by up to 30 nonths
i mpri sonment. State |aw defines crimnal negligence as foll ows:

A person acts with criminal negligence with respect to a result or

ci rcunst ance

when he fails to perceive a substantial and unjustifiable risk that
such result

wi |l occur or that such circunstance exists. The risk nust be of such
nature and

degree that the failure to perceive constitutes a gross deviation from
t he

standard of care that a reasonabl e person woul d observe in the
situation. [NY

Penal Law Sec. 15.05]

In the prosecution of governnent officials for negligence for
9/11-rel ated

deat hs, one would have to establish that a "substantial and
unjustifiable" risk

and "gross deviation" fromnornmal standards of care took place. This
woul d

requi re proof of negligence above the | ower standard inposed in civi
litigation. Thus, criminal conviction would present, a fortiere,
grounds for

civil liability clains that would surely foll ow

Reckl essness

Negl i gence is an inexcusable failure to perceive a risk, while

reckl essness is

wi |l I ful disregard of risk. Reckless manslaughter is thus a nore serious
crine

t han negligent honicide, and the penalties are comensurately nore
severe. NY

State defines reckless homi cide as Second degree Mansl aughter, a Cl ass
C felony

puni shabl e by up to 25 years inprisonnent. Mdel instructions to the
jury read:

MANSLAUGHTER - SECOND DEGREE (C Fel ony) (Reckl ess Homi ci de)

PENAL LAW 125.15 (Comritted on or after Sept. 1, 1967)

The count is Manslaughter in the Second Degree.

Under our |law, a person is guilty of Manslaughter in the Second Degree
when t hat

person reckl essly causes the death of another person. The term

"reckl essly" used
in this definition has its own special neaning in our law. | wll now



gi ve you
the nmeaning of that term

1 A person acts RECKLESSLY with respect to a death when that person
engages in

conduct which creates or contributes to a substantial and unjustifiable
risk

t hat another person's death will occur, and when he or she is aware of
and

consciously disregards that risk, and when that risk is of such nature
and

degree that disregard of it constitutes a gross deviation fromthe

st andard of

conduct that a reasonabl e person would observe in the situation.

2 [ NOTE: Where there is evidence of voluntary intoxication on the part
of the

def endant, add: A person also acts recklessly when he or she creates
such a risk

but is unaware of that risk solely by reason of his or her voluntary

i nt oxi cati on.

3] In order for you to find the defendant guilty of this crime, the
Peopl e are

required to prove, fromall the evidence in the case, beyond a
reasonabl e doubt,

both of the following two el ements: 1. That on or about (date) , in the
county

of (county) , the defendant, (defendant's nanme) , caused the death of
(specify)

; and

2. That the defendant did so recklessly. Therefore, if you find that

t he Peopl e

have proven beyond a reasonabl e doubt both of those el enents, you nust
find the

def endant guilty of the crinme of Manslaughter in the Second Degree as
charged in

the count. On the other hand, if you find that the People have not
proven beyond

a reasonabl e doubt either one or both of those elenents, you nust find
t he

def endant not guilty of the crinme of Manslaughter in the Second Degree
as

charged in the count.

Knowi ng conduct

First Degree Murder is an intentional crinme that involves nens rea, or
guilty

m nd. Not all hom cides, however, involve a knowing intention to kill
Second-degree nmurder nmmy instead entail a depraved indifference to

ri sks that

threaten human life. To sustain a charge of reckless endangernment, it
i s not

necessary that the defendant know that the act is illegal when it is
conmitted.



Furthernore — and quite inportant to our discussion of the culpability
of seni or

officials in the crimes of 9/11 -- willful ignorance may be consi dered
t he

equi val ent of know edge. A senior official may "l ook the other way"
whi | e

subordi nates commit crinmes. That senior official, while he has
personal |y

avoi ded knowi ng the details of the crime, may nonethel ess be held
equal l'y

responsi ble if the evidence shows he deliberately ignored the crininal
behavi ors

of enpl oyees or agents or consciously avoi ded | earni ng about them

Causati on

Certain homicide statutes reference charges where a defendant’s conduct
is

all eged to be a "cause of death" of another, but the defendant did not
do the

killing, and instead either ordered or facilitated the crime. Under

t hese

circunstances of indirect responsibility, New York state courts have
adopted a

nodel instruction to jury to define the term

t he
conduct is an actual contributory cause of the death, and when the
death was a

reasonably foreseeable result of the conduct . . . a person’ s conduct
is an

actual contributory cause of the death of another when that conduct
forged a

link in the chain of causes which actually brought about the death — in
ot her

wor ds, when the conduct set in notion or continued in notion the events
whi ch

ultimately resulted in the death

a person’s conduct is a sufficiently direct cause of death when

Furt hernore, the npdel instructions advise, "it does not matter that
such

conduct was not the sole cause of the death . . . [I]t is not required
that the

death was the inevitable result or even the nost likely result. Were
t he

‘intent to cause death’ is not the cul pable mental state . . . it is
not

required that the actor have intended to cause the death."

Under these rules, it is apparent that the conduct of high U S
officials could

be held to have been the "cause of death" of some 3,000 victins of the
9/11

attack with a showi ng of one or several of the follow ng charges:

1) willful failure to supervise intelligence officials which permtted



the 9/11

hi jackers to enter the country w thout adequate safeguards to disrupt
their

conspiracy prior to fruition;

2) willful failure to provide FBI field investigators with information
known

about the intentions of hijackers obtained fromsurveillance conducted
agai nst

the participants at the Mal aysia al-Qaeda sumrit and thereafter

3) willful failure to provide for adequate air defense security for

pr obabl e

targets after it was apparent that several of these subjects had el uded
surveillance and could not be |ocated after their entry into the U S

Reckl essness and nalice aforethought is further indicated by the
failure of

i nvestigators prior to the late sunmer, 2001 to obtain |egal warrants
for the

surveillance of suspected terrorists earlier known to have entered the
Uni t ed

St at es.

Agency and Corporate Liability

Corporations have "vicarious liability" for the wongs of directors,
of ficers or

enpl oyees who comrit crines within the scope of their duties.

Gover nnent

agencies also assune liability for crimnal negligence. If corporate
policies or

procedures condone the illegal or negligent conduct of enployees, the
organi zation itself my be directly liable. Theoretically, a federa
agency may

even be found crimnally and civilly liable under the Racketeering

I nfl uenced

Corrupt Organi zations Act (RICO for condoning a pattern and practice
of ill egal

behavior. [ see ftnote 2] [See, "After 9/11: WII the Victinms Ever be
Ful ly

Conpensated?" 9/11 Civil Suits]

Civil suits may al so be pressed agai nst federal agencies under the
Federal Torts

Clainms Act (FTCA) within two years of an injury resulting fromthe
mal f easance

or negligence of officials. In meritorious FTCA clainms, the federa
gover nnment

may waive its sovereign imunity, and substitute the agency for the
i ndi vi dua

of ficials responsible. The government then has the opportunity to
settle or

litigate clains for nonetary danmges.

khkkkkhkhkkhkhkkhkhkhkhhkkkhkkkk



FOOTNOTES:

[ JAccording to Amesty International: al t hough there have been

dozens

of deaths in police custody in disputed circunstances during the past
20 years,

and a nunber of officers have been prosecuted, at the time of witing
only one

NYC police officer since 1977 had been convicted of a homi cide
conmitted while

on duty." "Police Brutality and Excessive Force by the NY City Police
Depart ment "

http://ww. ammestyusa. org/ri ghtsforall/police/nypd/ nypd-03b. htnl.

[2] 3. RICO Civil Actions

18 U. S. Code, Section 1962(c), The Racketeer Influenced and Corrupt
Organi zations Act (RICO) provides victinms an avenue for private
litigants to

collect treble damages for wongful death, personal injury, and
property | osses

committed by organi zed crine groups (including, presumably, terrorist
groups)

that engage in a pattern of crines affecting interstate or

i nternational

commerce. RICO actions have been brought successfully against a w de
vari ety of

busi nesses and organi zati ons, including the Los Angel es Police
Departnment, a

maj or i nsurance conpany, and anti-abortion groups. In a recent
deci si on, the

Seventh Circuit Court of Appeals held that private plaintiffs can

obt ai n

injunctive relief as well as treble danages under RICO It is notable
t hat the

first law suit filed after the World Trade Center attacks was filed in
the U.S.

District Court for the Southern District or New York seeking incidenta
damages

under the civil RICO statute.

(See also... UQ Wre: The Crinmes OF 9/11 (Part 2).)
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